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Before the
UNITED STATES COPYRIGHT ROYALTY JUDGES

THE LIBRARY OF CONGRESS
Washington, D.C.

In the Matter of

DETERMINATION OF ROYALTY RATES
FOR DIGITAL PERFORMANCE IN SOUND
RECORDINGS AND EPHEMERAL
RECORDINGS (WEB IV)

Docket No. 14-CRB-0001-~cce&&cd
(2016-2020)

APR 2 4 2015

Copy iud Royalty Board

iHEARTMKDIA'S EMERGENCY MOTION CHALLENGING SOUNDKXCHANGE'S
ASSERTION OF PRIVILEGE AND ATTEMPT TO CLAWBACK DOCUMENTS

iHeartMedia, Inc. files this emergency motion in response to SoundExchange's April 22,

2015 notice seeking to clawback on privilege grounds 64 documents that unequivocally establish

that the licensees'greements that SoundExchange's experts have proffered as reliable

benchmarks that are untainted by the shadow of the statutory license, were in fact heavily

influenced by that shadow. This is not a case where SoundExchange has just recently discovered

that it "inadvertently disclosed" privileged material, as the Judges'rotective Order requires, but

instead reflects a blatant attempt to misuse the Protective Order to erase &om the case documents

that SoundExchange now realizes are directly contrary to its expert" s testimony. Moreover, with

respect to the specific 12 documents addressed here, SoundExchange would not be entitled to

protection on privilege grounds even if, contrary to fact, SoundExchange had only recently

discovered them and provided a privilege log.

iHeartMedia seeks emergency reliefbecause it plans to use at least some of these

purportedly privileged documents with SoundExchange's first witness, Dennis Kooker, of Sony.

For example, SoundExchange now claims as privileged statements in a Sony document

addressing its
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'nother Sony document

that SoundExchange seeks to neuter touts that Sony had

These documents — and the

others at issue in this motion — are directly relevant to the question of the labels'potential use

of a license agreement as evidence in a rate proceeding" and any "value to" the labels "unrelated

to the quidpro quo bargaining." Not only have the Judges recognized the importance of this.

question, but also SoundExchange's expert witness has put these facts in issue through his

testimony, And, in all events, the mere mention of the CRB and rate-setting proceedings in a

business document does not automatically permit the invocation ofprivilege — to the contrary,

the shadow of the CRB is just one of many real-world business constraints that the

record-industry deals with day to day.

BACKGROUND

On April 21, 2015, iHeartMedia filed amended written rebuttal testimony from Professor

Daniel Fischel and Professor Douglas Lichtman to respond to the "corrected" written rebuttal

testimony of Professor Daniel Rubinfeld. Professor RubinfeM sought to introduce as

benchmarks agreements with Apple and other services (the so-called III.E services) that he

claimed were "immune" f'rom critiques applicable to interactive benchmarks and "more

meaningful than any of the non-interactive license benchmarks proposed by the Services."

'NDEX0210969, at SNDEX0210971-72 (Ex. 3). The exhibits to this motion contain the
documents as originally produced by SoundExchnage, with the portions that SoundExchange now seeks
to redact on privilege grounds identified with a red box surrounding the text.

SNDEX0259978, at SNDEX0259980 (Ex. 8).

Order Granting in Part Licensee Services'otion for Expedited Issuance of Subpoeans at 2 n.5,
Docket No. 14-CRB-0001-WR (2016-2020) (Apr. 23, 2015); Order Granting in Part and Denying in Part
Motion To Compel SoundExchange at 3, Docket No. 14-CRB-0001-WR (2016-2020) (Apr. 22, 2015).
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Rubinfeld CWRT App. 2 $ 8 (emphasis in original). Professor Rubinfeld claimed that these

agreements were superior benchmarks because they "were not contemplated to be the

centerpiece of either party's case in the CRB" and "may well be less in the shadow of the

statutory proceeding then [sicj the ones created and proposed by the Services." Id.

Using the labels'wn documents, Professor Fischel and Professor Lichtman

. demonstrated that Professor Rubinfeld's claim was false. For example, they quoted a document

from a Sony executive, who noted, in the context of Sony's negotiations with MOG (now Beats),

Fischel/Lichtman Supp. WRT $ 21 n.44 (quoting SNDEX0338698-700, at 0338698). In another

Sony document regarding its agreement with Apple, Sony stated that it was~
Id. $ 26 (quoting

SNDEX0259978-034, at 0259980). Similarly, Universal, in the context of its potential

agreement with Apple, recognized that, if it

Id.

$ 25 (quoting SNDEX0426042-049, at SNDEX0426048).

The very next day — April 22 — SoundExchange notified iHeartMedia and the other

participants that it had "inadvertently" produced 64 documents that it now claimed were

privileged, in whole or in part, and sought to claw back the privileged materials pursuant to the

Judges'rotective Order. See SoundExchange Notice (Ex. 13). Yet there was nothing

inadvertent about this discovery. iHeartMedia and the other Services had cited — and quoted

from — some of these very documents in moving for a subpoena to Apple. See, e.g., Services

Mot. for Subpoena to Apple at 7-8 & Exs. 6 & 22, Docket No. 14-CRB-0001-WR (2016-2020)



(Mar. 30, 2015) (quoting, for example, a Sony document stating its desire to

}. These documents were also used at the deposition ofProfessar Rubinfeld. held in

Apxil, without objection. See, ag., Rnbinfeld Deya. Tr. at 833-37 Er. Kx. 13

." Two of the documents attached to this xnotion

~bits 3 and 5) were included on Pandora s exhibit Jist (as Bxhtlxits 5154 and 5159),

SoundHxchange raised objections ta only the 5xst of those docmnents, but did. nat raise yxivilege

obJections.

The overwh~g majority ofthe 64 documents are iuterad business presentations

xetrieved &am the Gles ofbusiuessyeoyle, evaluating financial assumptions, costs, and. bene6fs

ofpotential licensing agreements with Apple and other services. The rest of the documents are

e-mail communications containings~ business analysis. Notabl, three of the documents

already contamed privilege redactions that SouudExchange had, previously applied, sho~ that

SoundHxchange had reviewed these documents for privilege weeks or nxonths earlier but

concluded that the portions addressing the ixnplications ofdirect a~ments on the CRB

proceeding were Hot privileged. One af the documents (SNDSX0126881) was even listed on

SouudExchange's exhibit hst. We focus here on the foHawing 12 doct~:
SNDEX0126901 ~ 1):

Aaother document, attached as Rdubit 8 to this motion, was sIso used~ ProfessorRubinfeM's
deposition without objection. SeeRub~Depo. Tr. at 843%7 4 Bx. 15.

See SNDHX0259977, SNDHX02$9973, SNDEK026~.
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SNDEX0426042 Nx. 11):

e SNDEX0426141 Nx. 12):

X. SOUNDEXCHANGE C~OT CARRY ITS BURDEN OF JUSTXSTING ITS
BELATED PRIVjI EGE CL~
Soundaxchange bears the burden ofsupporting its privilege claims. See, ag;, In re

Linsey 158 P3d 1263, 1270 {D.C. Cir. 1998} {"Itis settled law that the party claiming the

p&rilege bears the burden ofproving that the communications axe protected."}. A "blanket

assertion of the privilege AH not suQice," but xather "the proponent must conclusively pxove

each element ofthe pxivilege.'* M {internal. quotation marks omitted). The Judges have

previously acknowledged. the coxe principle that "[tjhe attorney-chent privilege only pxotects the

disclosure ofcommunications seekiug or xenderjng legal advice." The Judges have therefore

dravm a sharp Hue between privileged "legal advice or strategy" and, non;privileged "laxness

dehberations aud, deterxrunations.*'nparticular, the Judges have held that "business

determinations are not converted into legal strategy or advice simply because they aremade in

the overall context ofa statutoxy hcensing scheme."

See Grder Denymg m Part and Graatmg m Part Soundaxchange's Not to Reconsxder at 2„

Docket No. 2005-1 CRB DTRA(Mar. l.5, 2006) ("M2hf Order").

Id.

'Id. at 3.
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SoundExchange cannot satisfy its burden to "conclusively prove" that the material it

seeks to clawback is privileged. For example, one document is a Sony Music slide deck en'titled

SNDEX 0210969 (Ex. 3). SoundExchange is now claiming as privileged a

slide that notes that the

Id..at 974. SoundExhange also seeks to delete from slides Sony's

identification of this opportunity—

this "[g]oal[] and [c]hallenge[]"—~ Id at 971-7.2.

Another document — versions ofwhich account for 28 of the 64 documents

SoundExchange now seeks to redact — is a Universal slide deck entitled

SNDEX0426041, at 042 (Ex. 11). SoundExchange nosy claims as privileged a slide

that identifies, under the heading,

Id. at 048. SoundExchange also claims as privileged two of the

— although it makes no such

claim as to any of the~— including that Universal

Id. at 049.

On their face, none of these statements contains legal advice or reflects attorney work

product. Instead, they clearly reflect business deliberations going to the value of these direct

licenses. The same is true of the statements in the other 10 documents at issue in this motion, as

set forth in the list above. SoundExchange simply cannot carry its heavy burden of

substantiating its privilege claims.
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II. SOUNDEXCHANGE CANNOT USE PRIVILEGE CLAIMS TO HIDE FACTS
THAT REFUTE ITS EXPERT'S CLAIMS

Aside from the underlying substance of SoundExchange's privilege claim,

SoundExchange's expert has affirmatively claimed that the Apple agreements are "more

meaningful than any of the non-interactive license benchmarks proposed by the Services,"

because they purportedly "were not contemplated to be the centerpiece of either party's case in

the CRB" and "may well be less in the shadow of the statutory proceeding." Rubinfeld

Corrected WRT $ 8. Having put this question directly in issue, iHeartMedia and the other

Services are entitled to facts that disprove Professor Rubinfeld's claim, even if those facts were

contained in privileged documents.

That is because "the privilege may implicitly be waived when [a party] asserts a claim

that in fairness requires examination ofprotected communications." United States v. Bilzerian,

926 F.2d 1285, 1292 (2d Cir. 1991). Here, SoundExchange cannot have its expert proffer a

factual assertion about the expectations of the parties to the Apple and Section III.E agreements

and then rely on (belated) privilege claims to hide from the Services and the Judges documents

that directly contradict that factual assertion. SoundExchange has therefore waived any privilege

claims as to these documents that it might otherwise have. See John Doe Co. v. United States,

350 F.3d 299, 302 (2d Cir. 2003) ("It is well established doctrine that in certain circumstances a

party's assertion of factual claims can, out of considerations of fairness to the party's adversary,

result in the involuntary forfeiture ofprivileges for matters pertinent to the claims asserted.").

Finding waiver is also consistent with the Judges'ecognized "need for a comprehensive

record," "in which the parties'dmissible facts and expert opinions, and their pertinent

Indeed, even where these facts are contained in privileged communications, the privilege "does
not protect against the disclosure of the underlying facts." DTRA Order at 2.
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arguments" — including "opposing analysis ofthjeJ benchmarks" the parties'ropose — are all

presented to the Judges as fully as possible.'II.

SOUNDEXCHANGE WAIVED THROUGH DELAY ANY PRIVILEGE CLAIMS
IT HAS AS TO THESE DOCUMENTS

In all events, as shown above, iHeartMedia and the other Services used some of the

documents at issue on March 30 in moving for the issuance of a subpoena to Apple and on April

14 at Professor Rubinfeld's deposition, and SoundExchange itselfhad previously made privilege

redactions as to others. Under the terms of the Protective Order, a party may seek to clawback

privileged documents "not later than five (5) business days after discovery of the inadvertent

production or filing of such material." Protective Order at 5 (emphasis added).

SoundExchange's April 22 notice is outside that period, rendering its clawback notice improper.

Although SoundExchange claims that it "became aware of the inadvertent production

"between April 19-21, 2015," Notice at 1, that claim — if true — simply reflects a lack of

diligence given the prominence of the documents in the motion regarding the Apple subpoena

and their use in the Rubinfeld deposition. But the claim itself is implausible, at best.

SoundExchange notably does not state which documents it allegedly concluded were

inadvertently produced on which day, why it took three days to discover them all, and why it

only waited until after the Services'upplemental rebuttal testimony was due before raising its

claims as to the documents it supposedly concluded on April 19 or 20 were inadvertently

produced.

'rder Denying Motion to Strike and Granting Other Relief at 8, Docket No. 14-CRB-0001-WR
(2016-2020) (Apr. 2, 2015) ("Order Denying Motion to Strike").
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CONCLUSION

For the foregoing reasons, the Judges should reject SoundExchange's belated claims of

privilege as to the 12 documents attached to this motion and permit the Services to use those

documents in this proceeding.

10
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Dated: April 24, 2015 Respectfully submitted,

iHEARTMEDIA, INC.

/s/John Thorne

Mark C. Hansen
John Thorne
KELLOGG, HUBER, HANSEN, TODD,
EVANS 8c FIGEL, P.L.L.C.

1615 M Street, NW, Suite 400
Washington, D.C. 20036
jthorne@khhte.cornkmiller@khhte.corn

Tel: 202-326-7900
Fax: 202-326-7999

11
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Exhibits 1-13

Exhibits Redacted In Their Entirety
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I, Evan T. Leo, hereby certify that a copy of the foregoing PUBLIC version of
iHeartMedia's Emergency Motion Challenging SoundExchange's Assertion of Privilege and
Attempt To Clawback Documents has been served on this 24th day ofApril 2015 on the
following persons:

Kurt Hanson
AccuRadio, LLC
65 E. Wacker Place, Suite 930
Chicago, IL 60601
kurt@accuradio.corn

Jeffrey J. Jarmuth
Law Offices of Jeffrey J. Jarmuth
34 E. Elm Street
Chicago, IL 60611-1016
jeffjarmuth@jarmuthlawoffices.corn

AccuRadio, LLC Counselfor AccuRadio, LLC

Catherine R. Gellis
CGCounsel
P.O. Box 2477
Sausalito, CA 94966
cathy@cgcounsel.corn

David D. Golden
Constantine Cannon LLP
1001 Pennsylvania Avenue NW, Suite 1300N
Washington, DC 20004
dgolden@constantinecannon.corn

College Broadcasters, Inc. Counselfor College Broadcasters, Inc.

David Oxenford
Wilkinson Barker Knauer, LLP
2300 N Street, NW, Suite 700
Washington, DC 20037
doxenford@wbklaw.corn

Counselfor Educational Media Foundation
and National Association ofBroadcasters

Kevin Blair
Brian Gantman
Educational Media Foundation
5700 West Oaks Boulevard
Rocklin, CA 95765
kblair@kloveair1.corn
bgantman@kloveair1.corn

Educational Media Foundation

William Malone
40 Cobbler's Green
205 Main Street
New Canaan, CT 06840-5636
malone@ieee.org

George D. Johnson
GEO Music Group
23 Music Square East, Suite 204
Nashville, TN 37203
george@georgejohnson.corn

Harvard Radio Broadcasting Co., Inc. and
Intercollegiate Broadcasting System, Inc.

GEO Music Group



Frederick J. Kass
Intercollegiate Broadcasting System, Inc.
367 Windsor Highway
New Windsor, NY 12553-7900
ibs@ibsradio.org
ibshq@aol.corn

Jane Mago, Esq.
Suzanne Head
National Association ofBroadcasters
1771 N Street, NW
Washington, DC 20036
jmago@nab.org
shead@nab.org

Intercollegiate Broadcasting System, Inc. National Association ofBroadcasters

Bruce G. Joseph
Karyn K. Ablin
Michael L. Sturm
Wiley Rein LLP
1776 K Street, NW
Washington, DC 20006
bjoseph@wileyrein.corn
kablin@wileyrein.corn
msturm@wileyrein.corn

Gregory A. Lewis
National Public Radio, Inc.
1111 North Capitol Street, NE
Washington, DC 20002
glewis@npr.org

Counselfor National Association of
Broadcasters

National Public Radio, Inc.

Kenneth L. Steinthal
Joseph R. Wetzel
King & Spalding LLP
101 Second Street, Suite 2300
San Francisco, CA 94105
ksteinthal@kslaw.corn
jwetzel@kslaw.corn

Ethan Davis
King & Spalding LLP
1700 Pennsylvania Avenue, NW
Suite 200
Washington, DC 20006
edavis@kslaw.corn

Counselfor National Public Radio, Inc. Counselfor National Public Radio, Inc.

Antonio E. Lewis
King & Spalding, LLP
100 N. Tyron Street
Suite 3900
Charlotte, NC 28202
alewis@kslaw.corn

Russ Hauth, Executive Director
Harv Hendrickson, Chairman
National Religious Broadcasters
Noncommercial Music License Committee
3003 Snelling Avenue North
Saint Paul, MN 55113
russh@salem.cc
hphendrickson@unwsp.edu

Counselfor National Public Radio, Inc.
National Religious Broadcasters
Noncommercial Music License Committee



Karyn K. Ablin
Jennifer L. Elgin
Wiley Rein LLP
1776 K St. NW
Washington, DC 20006kablin@wileyrein.corn

jelgin@wileyrein.corn

Christopher Harrison
Pandora Media, Inc.
2101 Webster Street, Suite 1650
Oakland, CA 94612
charrison@pandora.corn

Counselfor National Religious Broadcasters
Noncommercial Music License Committee

Pandora Media, Inc.

R. Bruce Rich
Todd D. Larson
Sabrina A. Perelman
Benjamin E. Marks
David E. Yolkut
Elisabeth M. Sperle
Weil, Gotshal & Manges LLP
767 Fifth Avenue
New York, NY 10153
r.bruce.rich@weil.corn
todd.larson@weil.corn
sabrina.perelman@weil.corn
benjamin.marks@weil.corn
david.yolkut@weil.corn
elisabeth.sperle@weil.corn

Gary R. Greenstein
Wilson Sonsini Goodrich & Rosati
1700 K Street, NW, 5th Floor
Washington, DC 20006
ggreenstein@wsgr.corn

Counselfor Pandora Media, Inc. Counselfor Pandora Media, Inc.

Jacob B. Ebin
Akin Gump Strauss Hauer & Feld LLP
One Bryant Park
Bank ofAmerica Tower
New York, NY 10036-6745
jebin@akingump.corn

Cynthia Greer
Sirius XM Radio Inc.
1500 Eckington Pl. NE
Washington, DC 20002
cynthia.greer@siriusxm.corn

Counselfor Pandora Media, Inc. Sirius XAII Radio Inc.

Patrick Donnelly
Sirius XM Radio Inc.
1221 Avenue of the Americas
36'" Floor
New York, NY 10020
patrick.donnelly@siriusxm.corn

Paul Fakler
Arent Fox LLP
1675 Broadway
New York, NY 10019
paul.fakler@arentfox.corn

Sirius XMRadio Inc. Counselfor Sirius XM Radio Inc.
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Jackson D. Toof
Arent Fox LLP
1717 K Street, NW
Washington, DC 20006
martin.cunniff@arentfox.corn
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Bradley E. Prendergast
SoundExchange, Inc.
733 10th Street, NW, 10th Floor
Washington, DC 20001
crushing soundexchange.corn
bprendergast@soundexchange.corn
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Is/Evan T. Leo
Evan T. Leo
KELLOGG, HUBER, HANSEN, TODD,

EVANS & FIGEL, P.L.L.C.
1615 M Street, NW, Suite 400
Washington, DC 20036
Telephone: (202) 326-7900
Facsimile: (202) 326-7999
eleo@khhte.corn

Counselfor iHeartVVedia, Inc.
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Before the
UNITED STATES COPYRIGHT ROYALTY JUDGES

THE LIBRARY OF CONGRESS
Washington, D.C.

In the Matter of
)
)
)

DETERMINATION OF ROYALTY RATES ) Docket No. &4-CRB-000&-WR

FOR DIGITAL PERFORMANCE IN SOUND ) (&0&6-&0&0)

RECORDINGS AND EPHEMERAL )
RECORDINGS (WEB IV) )

)

DECLARATION AND CERTIFICATION OF EVAN T. LEO
ON BEHALF OF iHEARTMEDIA. INC.

1. I am one of the counsel for iHeartMedia, Inc. ("iHeartMedia") in this proceeding,

and I submit this Declaration in support of the restricted version of version of iHeartMedia's

Emergency Motion Challenging SoundExchange's Assertion ofPrivilege and Attempt To

Clawback Documents.

2. On October 10, 2014, the CRB adopted a Protective Order that limits the

disclosure ofmaterials and information marked "RESTRICTED" to outside counsel of record in

this proceeding and certain other parties described in subsection IV.B of the Protective Order.

See Protective Order (Oct. 10, 2014). The Protective Order de6nes "confidential" information

that may be labeled as "RESTRICTED" as "information that is commercial or financial

information that the Producing Party has reasonably determined in good faith would, if

disclosed, either competitively disadvantage the Producing Party, provide a competitive

advantage to another party or entity, or interfere with the ability of the Producing Party to obtain

like information in the future." Id. The Protective Order furlher requires that any party

producing such confidential information must "deliver with all Restricted materials an affidavit



or declaration... listing a description of all materials marked with the 'Restricted'tamp and the

basis for the designation." Id.

3. I submit this declaration describing the materials iHeartMedia has designated

"RESTRICTED" and the basis for those designations, in compliance with Sections IV.A of the

Protective Order. I have determined to the best ofmy knowledge, information and belief that the

materials described below, which are being produced to outside counsel of record in this

proceeding, contain confidential information.

4. The confidential information comprises or relates to information designated

RESTRICTED by other participants in this proceeding. iHeartMedia has designated such

information as RESTRICTED to maintain its confidentiality in accordance with the Protective

Order's command to "guard and maintain the confidentiality of all Restricted materials."

Protective Order at 2.

Pursuant to 28 U.S.C. $ 1746 and 37 C.F.R. $ 350.4(e)(1), I hereby declare under the

penalty ofperjury that the foregoing is true and correct.

April 24, 2014 Respectfully submitted,

IsIEvnn T. Leo
Evan T. Leo (D.C. Bar No. 449935)
KELLOGG, HUBER, HANSEN, TODD,
EVANS A FIGEL, P.L.L.C.

1615 M Street, NW, Suite 400
Washington, DC 20036
Telephone: (202) 326-7900
Facsimile: (202) 326-7999
eleo@kbhte.corn

Counsel for iHeortMedio, Inc.
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Before the
UNITED STATES COPYRIGHT ROYALTY JUDGES

THK LIBRARY OF CONGRESS
Washington, D.C.

)
)
)

DETERMINATION OF ROYALTY RATES ) Docket No. 14-CRB-0001-WR
FOR DIGITAL PERFORMANCE IN SOUND ) (&016-&0~0)

RECORDINGS AND EPHEMERAL )
RECORDINGS (WKB IV) )

)

REDACTION LOG FOR iHKARTMKDIA'S EMERGENCY MOTION
CHALLENGING SOUNDEXCHANGE'S ASSERTION OF PRIVILEGE AND

ATTEMPT TO CLAWBACK DOCUMENTS

iHeartMedia hereby submits the following list of redactions from the restricted version of

iHeartMedia's Emergency Motion Challenging SoundExchange's Assertion of Privilege and

Attempt To Clawback Documents filed April 24, 2015, and the undersigned certifies, in

compliance with 37 C.F.R. $ 350.4(e)(1), and based on the Declaration of Evan T. Leo submitted

herewith, that the listed redacted materials are properly designated confidential and

"RESTRICTED."

Document

iHeartMedia's Emergency
Motion Challenging
SoundExchange's Assertion of
Privilege and Attempt to
Clawback Documents

Page/Paragraphi
Line

pp. 1-2, para. 2, lines 4-5
8r, 6-7

p. 3, para. 1, lines 4-5,
7-8, & 10-11

pp. 3-4, para. 2, lines 8-10
k, 11-13

GeneraI Description,

Contains information designated
as restricted by other
participants.

Contains information designated
as restricted by other
participants.
Contains information designated
as restricted by other
participants.



Document , Page!Pai agi",'aph/
Line

pp. 4-6, para. 1, lines
10-12, 13-16, 17-20,
2'1-25, 26-28, 29-33,
34-38, 39-42, 43-47,
48-52, 53-56, 57-61

p. 7, para. 1, lines 3, 4-6,
7,8z 8-9

p. 7, para. 2, lines 2-3,
4-6, 7 8~, 8-9

General 8'eseriptIon ',

Contains information designated
as restricted by other
participants.

Contains information designated
as restricted by other
participants.
Contains information designated
as restricted by other
participants.

Is/Evan T. Leo
Mark C. Hansen
John Thorne
Evan T. Leo
KELLOGG, HUBER, HANSEN, TODD,
EVANS A FIGEL, P.L.L.C.
1615 M Street, NW, Suite 400
Washington, DC 20036
mhansen@khhte.corn
jthorne@khhte.corn
eleo@khhte.corn
Telephone: (202) 326-7900
Facsimile: (202) 326-7999

Counselfor iHeartMedia, Inc.


